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LECTURE 29
Of Parent and Child

THE next domestic relation which we are to consider, is that of parent and child. The duties that
reciprocally result from this connection, are prescribed, as well by those feelings of parental love
and filial reverence which Providence has implanted in the human breast, as by the positive precepts
of religion, and of our municipal law.

I. Of the Duties of Parents.

The duties of parents to their children, as being their natural guardians, consist in maintaining and
educating them during the season of infancy and youth, and in making reasonable provision for their
future usefulness and happiness in life, by a situation suited to their habits, and a competent
provision for the exigencies of that situation.1

The wants and weaknesses of children render it necessary that some person maintain them, and the
voice of nature has pointed out the parent as the most fit and proper person. The laws and customs
of all nations have enforced this plain precept of universal law.2  The Athenian and the Roman laws
were so strict in enforcing the performance of this natural obligation of the parent, that they would
not allow the father to disinherit the child from passion or prejudice, but only for substantial reasons,
to be approved of in a court of justice.3

The obligation on the part of the parent to maintain the child, continues until the latter is in a
condition to provide for its own maintenance, and it extends no further than to a necessary support.
The obligation of parental duty is so well secured by the strength of natural affection, that it seldom
requires to be enforced by human laws. According to the language of Lord Coke, it is “nature's
profession to assist, maintain, and console the child.” A father's house is always open to his children.
The best feelings of our nature establish and consecrate this asylum. Under the thousand pains and
perils of human life, the home of the parents is to the children a sure refuge from evil, and a
consolation in distress. In the intenseness, the lively touches, and unsubdued nature of parental
affection, we discern the wisdom and goodness of the great Author of our being, and Father of
Mercies.

All the provision that the statute law of this state has made on the subject, applies to the case of mere
necessary maintenance, and the provision was borrowed from the English statutes of 43 Eliz. and
5 Geo. 1. The father and grandfather, mother and grandmother, being of sufficient ability, of any
poor, blind, lame, or decrepit person whomsoever, not being able to maintain himself, and becoming
chargeable to any city or town, shall, at their own charge and expense, relieve and maintain every
such person, in such manner as the justices of the peace of the county, at their general sessions, shall
order and direct, under the penalty of one dollar and fifty cents for every week's disobedience of the
order. If the father, or if the mother, being a widow, run away and leave their children a public
charge, their estate is liable to be sequestered, and the proceeds applied to the maintenance of the
children.4  The statute justly imposes a similar obligation upon the children and grandchildren, under
like circumstances. This feeble rind scanty statute provision was intended for the indemnity of the
public against the maintenance of paupers, and it is all the injunction that the statute law pronounces
in support of the duty of parents to maintain their adult children. During the minority of the child,
the case is different, and the parent is absolutely bound to provide reasonably for his maintenance
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and education, and he may be sued for necessaries furnished, and schooling given to a child. under
just and reasonable circumstances.5  The father is bound to support his minor children, if he be of
ability, even though they have property of their own; but this obligation in such a case does not
extend to the mother.6  The legal obligation of the father to maintain his child, ceases as soon as the
child is of age, however wealthy the father may be, unless the child becomes chargeable to the
public as a pauper.7  The construction put upon the statute of 43 Eliz. renders it applicable only to
relations by blood, and the husband is not liable fur the expenses of the maintenance of the child of
the wife by a former husband;8  nor for the expense of the maintenance of the wife's mother.9  If,
however, he takes the wife's child into his own house; he is then considered as standing in loco
parentis, and is responsible for the maintenance and education of the child; for, by that act, he holds
the child out to the world as part of his family.10  There was great force of reason and justice in the
extra judicial dicta referred to in the case in Strange, that the husband ought to maintain the parents
of his wife, if he was able, and they were not; because the wife was liable before marriage to support
then, and her personal property, and the use of her real estate, passed, by the marriage, to the
husband. But the statute does not reach the case; and when the wife, by her marriage, parts with her
ability to maintain her children, she ceases to be liable.11  If, however, the wife has separate property,
the Court of Chancery would, undoubtedly, in a proper case, make an order charging that property
with the necessary support of her children and parents.

A father is not bound by the contract of his son, even for articles suitable and necessary, unless an
actual authority be proved, or the circumstances be sufficient to imply one. Were it otherwise, a
father who had an imprudent son, might be prejudiced to an indefinite extent. What is necessary for
the child is left to the discretion of the parent; and where the infant is sub potestate parentis, there
must be a clear omission of duty as to necessaries, before a third person can interfere, and furnish
them, and charge the father. It will always be a question for a jury, whether, under the circumstances
of the case, the father's authority was to be inferred.12  If the father suffers the children to remain
abroad with their mother, or if he forces them from home by severe usage, he is liable for their
necessaries.13  And in consequence of the obligation of the father to provide for the maintenance,
and, in some qualified degree, for the education of his infant children, he is entitled to the custody
of their persons, and to the value of their labor and services. There can be no doubt, that this right
in the father is perfect while the child is under the age of fourteen years. But as the father's
guardianship by nature continues until the child has arrived to full age, and as he is entitled by
statute to constitute a testamentary guardian of the person and estate of his children until the age of
twenty-one, the inference would seem to be, that he was, in contemplation of law, entitled to the
custody of the persons, and to the value of the services and labor of his children, during their
minority. This is a principle assumed by the elementary writers;14 and the cases of Day v. Everett,15

and Gale v. Parrott,16 are to the same effect, and take the principle to be unquestionable; though, in
the latter case, it was observed, that if the minor was eloigned from the parent, he might, of
necessity, be entitled to receive the fruits of his own labor, and that it would require only slight
circumstances to enable the court to infer the parent's consent to the son's receipt and enjoyment of
his own wages. The father, says Blackstone, has the benefit of his children's labor while they live
with him, and are maintained by him, and this is no more than he is entitled to from his apprentices
or servants.

The father may obtain the custody of his children by the writ of habeas corpus, when they are
improperly detained from him;17 but the courts, both of law and equity, will investigate the
circumstances, and act according to sound discretion, and will not always, and of course, interfere
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upon habeas corpus, and take a child, though under fourteen years of age, from the possession of
a third person, and deliver it over to the father against the will of the child. They will even control
the right of the father to the possession and education of his child, when the nature of the case
appears to warrant it.18  The father may also maintain trespass for a tort to an infant child, provided
he can show a loss of service, for that is the gist of the action by the father.19

The duty of educating children in a manner suitable to their station and calling, is another branch
of parental duty, of imperfect obligation generally in the eye of the municipal law, but of very great
importance to the welfare of the state. Without some preparation made in youth for the sequel of life,
children of all conditions would probably become idle and vicious when they grow up, either from
the want of good habits, and the means of subsistence, or from want of rational and useful
occupation. A parent who sends his son into the world uneducated, and without skill in any art or
science, does a great injury to mankind, as well as to his own family, for he defrauds the community
of a useful citizen, and bequeaths to it a nuisance. This parental duty is strongly and persuasively
inculcated by the writers on natural law.20  Solon was so deeply impressed with the force of the
obligation, that he even excused the children of Athens from maintaining their parents, if they had
neglected to train them up to some art or profession.21  Several of the states of antiquity were too
solicitous to form their youth for the various duties of civil life, to entrust their education solely to
the parent. Public institutions were formed in Persia, Crete, and Lacedaemon, to regulation and
promote the education of children, in things calculated to render them useful citizens, and to adapt
their minds and manners to the genius of the government. Great pains have been taken, and
munificent and noble provision made, in this country, to diffuse the means of knowledge, and to
render ordinary instruction accessible to all. Several of the states22 have made the maintenance of
public schools an article in their constitutions. In the New England states, each town and parish are
obliged, by law, to maintain an English school a considerable portion of the year, and the school is
under the superintendence of the public authority, and the poorest children in the country have
access to these schools. The state of Connecticut has a large and growing school fund, economically
and wisely managed, and appropriated, in a great degree, to the support of common schools.
Ordinary education is so far enforced in that state, that if parents will not teach their children the
elements of knowledge, by causing them to read the English tongue well, and to know the laws
against capital offenses, the selectmen of the town are enjoined to take their children from such
parents, and bind them out to proper masters, where they will be educated to some useful
employment, and will be taught to read and write, and the rules of arithmetic necessary to transact
ordinary business. This law, said the late Chief Justice Reeve,23 has produced very astonishing
effects, and to it is to be attributed the knowledge of reading and writing, so universal among the
people of that state.24  In Massachusetts they have nothing which bears the name of a school fund,
yet liberal donations have been made for the support of grammar schools, ordained by law in every
town of the state of a certain size. The legislature of Virginia, also, some years ago, appropriated the
greater part of the income of a literary fund, to the establishment of schools for the education of the
poor throughout the state.

The laws of our own state were formerly exceedingly deficient on this subject, and we had no legal
provision for the establishment of town schools, or the common education of children, except the
very unimportant authority given to the overseers of the poor, and two justices, to bind out poor
children as apprentices, according to their degree and ability, and the obligation imposed upon their
masters to learn them to read and write. But since the year 1795, a new and bright light shines upon
our domes tic annals, and from that era we date the commencement of a great and spirited effort on
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the part of government, to encourage common schools throughout the state. The annual sum of
50,000 dollars was appropriated for five years, and distributed equitably among the several towns,
for the establishment and encouragement of schools, for teaching children the most useful and
necessary branches of a good English education. A sum equal to one half of the sum granted by the
state to each town, was directed to be raised by each town, during the same period, for an additional
aid to the schools.25  In 1805, a permanent fund for the support of common schools was first
provided,26 and it was enlarged by subsequent legislative appropriations.27  An increasing anxiety
for the growth, security, and application of the fund, and a deep sense of its value and importance,
were constantly felt. In 1811, the legislatures28 took measures for the preparation and digest of a
system for the organization and establishment of common schools, and the distribution of the interest
of the school fund. In 1812,29 the present system was established, under the direction of an officer
known as the superintendent of common schools. The interest of the school fund was directed to be
annually distributed among the several towns, in a ratio to their population, provided the towns
should raise a sum equal to their proportion, by a tax upon themselves. Each town was directed to
be divided into school districts, and town commissioners and school inspectors. were directed to be
chosen, and the children who had access to these schools were to be between the ages of five and
fifteen years.

This system thus established, has prospered to an astonishing degree. In 1820, the fund distributed
was $80,000, in addition to a like sum, which was raised by taxation, in the several school districts,
and applied in the same way. In 1823, there were 7382 school districts, and consequently as many
common schools; and upwards of 400,000 children, or more than one fourth of our entire population,
were instructed in that year, in these common schools. The sum of $182,000, and upwards, was
expended in that year, from the permanent school fund, and the moneys raised by town taxes, for
that purpose, in the support of common schools. The general and local school fund, according to the
report of the superintendent of common schools, of the 8th January, 1824, amounted to $1,637,000;
and it is well known to be in a course of steady, progressive enlargement.

According to the last annual report of the superintendent of common schools, made in January, 1827,
there were 431,601 children taught at the public schools, without including those belonging to 570
school districts, from which no reports were received. The instruction is probably very scanty in
many of the schools, from the want of school books and good teachers; but the elements of
knowledge are universally taught, and the foundations of learning are laid. The school fund is solid
and durable; and it is placed under the guaranty of the constitution, which declares,30 that “the
proceeds of all lands belonging to this state, except such parts thereof as may be reserved or
appropriated to public use, which shall hereafter be sold or disposed of, together with the fund
denominated the common school fund, shall be and remain a perpetual fund, the interest of which
shall be inviolably appropriated and applied to the support of common schools, throughout this
state.”

Such a liberal and efficient provision for the universal diffusion of common and useful instruction,
may be contemplated with just pride, and with the most cheering anticipations.

The remaining branch of parental duty, consists in making competent provision, according to the
condition and circumstances of the father, for the future welfare and settlement of the child; but this
duty is not susceptible of municipal regulations, and it is usually left to the dictates of reason and
natural affection. Our laws have not interfered on this point, and have left every man to dispose of
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his property as he pleases; aid to point out, in his discretion, the path his children ought to pursue.
The writers on general law allow, that parents may dispose of their property as they please, after
providing for the necessary maintenance of their infant children, and those adults, who are not of
ability to provide for themselves.31  A father may, at his death, devise all his estate to strangers, and
leave his children upon the parish, and the public can have no remedy by way of indemnity against
the executor. “I am surprised,” said Lord Alvanley,32 “that this should be the law of any country, but
I am afraid it is the law of England.”

II. Of the Rights of Parents.

The rights of parents result from their duties. As they are bound to maintain and educate their
children, the law has given them a right to such authority; and in the support of that authority, a right
to the exercise of such discipline, as may be requisite for the discharge of their sacred trust. This is
the true foundation of parental power; and yet the ancients generally carried the power of the parent
to a most atrocious extent over the person and liberty of the child. The Persians, Egyptians, Greeks,
Gauls, and Romans, allowed to fathers a very absolute dominion over their off spring, and the liberty
and lives of the children were placed within their power.33  It was not an absolute license of power
among the Romans, to be executed in a wanton and arbitrary manner. It was a regular domestic
jurisdiction, though in many instances, this paternal power was exercised without the forms of
justice. The power was weakened greatly in public opinion by the time of Augustus, under the silent
operation of refined manners and cultivated morals. It was looked upon as obsolete, when the
pandects were compiled.34  Bynkershoek was of opinion, that the power ceased under the Emperor
Hadrian. The Emperor Constantine made the crime capital as to adult children. In the age of Tacitus,
the exposing of infants was unlawful; but merely holding it to be unlawful, was not sufficient.35

When the crime of exposing and killing infants was made capital, under Valentinian and Valens,
then the practice was finally exterminated36 and the paternal power reduced to the standard of
reason, and of our own municipal law, which admits only the jus domesticae emendationis, or right
of inflicting moderate correction, under the exercise of a sound discretion.37  In every thing that
related to the domestic connections, the English common law has an undoubted superiority over the
Roman. Under the latter, the paternal power continued during the son's life, and did not cease even
on his arriving at the greatest honors. The son could not sue without his father's consent, nor marry
without his consent; and whatever he acquired, he acquired for the father's advantage; and in respect
to the father, the son was considered rather in the light of property than as a rational being. Such a
code of law was barbarous, and unfit for a free and civilized people; and Justinian himself
pronounced it inhuman, and mitigated its rigor so far as to secure to the son the property he acquired
by any other means than by his father; and yet even as to all acquisition, of the son, the father was
still entitled to the use.38

The power allowed by law to the parent over the person of the child, may be delegated to a tutor or
instructor, the better to accomplish the purposes of education. The father has also the guardianship
and custody of the property of his children, during their minority; and he may take the rents and
profits thereof, but he will be responsible for the same to the child when he arrives to maturity. The
father may, likewise, by deed or will, dispose of the custody and tuition of his children, under age.
This power was given by the English statute of 12 Charles II c. 24; and it has been adopted in this
state;39 and the person so invested, may take the care and management of the estate, real and
personal, belonging to the infants; and may maintain actions against any person who shall
wrongfully take or detain them from his custody.
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This power of the father ceases on the arrival of the child at the age of majority, which has been
variously established in different countries, but with us is fixed at the age of twenty-one; and this
is the period of majority now fixed by the French civil code.40  In this respect, the Napoleon code
was an improvement upon the former law of France,41 which, in imitation of the civil law, continued
the minority to the end of twenty-five years.

In case of the death of the father during the minority of the child, his authority and duty, by the
principles of natural law, would devolve upon the mother; and some nations, and particularly the
French, in their new civil code,42 have so ordained. The father is, however, under the French law,
allowed, by will, to appoint an adviser to the mother, without whose advice, she can do no act
relating to the guardianship. This is analogous to our law, which allows the father, and the father
only, to create a testamentary guardianship of the child. But if there be no such testamentary
disposition, the mother, after the father's death, is entitled to be guardian of the person and estate of
the infant, until it arrives at the age of fourteen, when it is of sufficient age to choose a guardian for
itself.43

III. Of the Duties of Children.

The duties that are enjoined upon children to their parents, are obedience and assistance during their
own minority, and gratitude and reverence during the rest of their lives. This, as well as the other
primary duties of domestic life, have generally been the objects of municipal law. Disobedience to
parents was punished under the Jewish law with death;44 and with the Hindus, it was attended with
the loss of the child's inheritance.45  Nor can the classical scholar be at a loss to recollect how
assiduously the ancient Greeks provided for the exercise of filial gratitude. They considered the
neglect of it to be extremely impious, and attended with the most certain effects of divine
vengeance.46  It was also an object of civil animadversion. Solon ordered all persons who refused
to make due provisions for their parents, to be punished with infamy; and the same penalty was
incurred for personal violence towards them.47  When children undertook any hazardous enterprise,
it was customary to engage a friend to maintain and protect their parents; and we have a beautiful
allusion to this custom in the speech which Virgil puts into the mouth of Euryalus, when rushing into
danger.48

The laws of this state have, in some small degree, taken care to enforce this duty, not only by leaving
it in the power of the parent, in his discretion, totally to disinherit, by will, his ungrateful children;
but by compelling the children, and grand children, (being of sufficient ability,) of poor, old, lame,
or impotent persons, not able to maintain themselves, to relieve and maintain them.49  This is the
only legal provision (for the common law makes none) made to enforce a plain obligation of the law
of nature.50

IV. Of Illegitimate Children.

I proceed next to examine the situation of illegitimate children, or bastards, who are begotten and
born out of lawful wedlock.

These unhappy fruits of illicit connection were, by the civil and canon laws, made capable of being
legitimated by the subsequent marriage of their parents; and this doctrine of legitimation prevails
at this day, with different modifications, in France, Germany, Holland, and Scotland.51  But this
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principle has never been introduced into the English law; and Sir William Blackstone,52 has
elaborately and zealously maintained, in this respect, the superior policy of the common law.53  We
have, in relation to t his subject, a memorable fact in English history. When the English bishops, in
the reign of Hen. III, petitioned the lords, that they would consent that persons born before
matrimony should be legitimate, as well as those born [afterwards, with re]spect to hereditary
succession, inasmuch as a canon of the church had accepted all such as legitimate, so far as regarded
the right of inheritance, the earls and barons, with one voice, answered, quod nolunt leges Angliae
mutare, quae hucusque usitate sunt et approbatae54 [they would not change the laws of England
which were hitherto used and approved].

Mr. Selden, in his Dissertation upon Fleta,55 mentions, that the children of John of Gaunt, Duke of
Lancaster, born before marriage, were legitimated by an act of Parliament in the reign of Richard
II founded on some obscure common law custom; and Mr. Barrington, in his Observations upon the
Statutes,56 speaks of the Roman law on this subject as a very humane provision in favor of the
innocent. The opposition of the English barons to the introduction of the rule of the civil law, is
supposed to have arisen, not so much from any aversion to the principle itself, as to the sanction
which would thereby be given to the superiority of the civil over their own common law. In the new
civil code of France,57 the rule of the civil law is adopted, provided the illegitimate children were
not offspring of incestuous or adulterous intercourse, and were duly acknowledged by their parents
before marriage, or in the act of celebration. Voet58 presses this doctrine of legitimating by a
subsequent marriage, to a very great extent. Thus, if A. has a natural son, and then marries another
woman, and has a son, who is at his birth the lawful heir, and his wife dies, and he then marries the
woman by whom he had the natural son, and has sons by her; according to the doctrine of the Dutch
law, as stated by Voet, the bastard thus legitimated, excludes, by his right of primogeniture, not only
his brothers of the full blood, by the last marriage, but the son of the first marriage. The latter is thus
deprived of the right of inheritance, once vested in him by his primogeniture, by an act of his father
to which he never consented. The civil law rule of retrospective legitimation, will sometimes lead
to this rigorous consequence.

But not only children born before marriage, but those that are born so long after the death of the
husband, as to destroy all presumption of their being his; and, also, all children born during the long
and continued absence of the husband, so that no access to the mother can be presumed, are reputed
bastards.59  The question of the legitimacy or illegitimacy of the child of a married woman, is now
regarded as a matter of fact, resting on presumptions going to establish a conclusion one way or the
other, and it is a question for a jury to determine.60  It is not necessary that I should dwell more
particularly on this branch of the law, and the principles and reasoning upon which this doctrine of
presumption applicable to the question of legitimacy, is founded, will be seen at large in the cases
to which I have referred.

A bastard being, in the eye of our law, nullius filius,61 or as the civil law, from the difficulty of
ascertaining the father, equally concluded, patrem habere non intelliguntur,62 be has no inheritable
blood, and is incapable of inheriting as heir, either to his putative father, or his mother, or to any one
else, nor can he have heirs but of his own body.63  This rule, so far at least as it excludes him from
inheriting as heir to his mother, is supposed to be founded partly in policy, to discourage illicit
commerce between the sexes. Mr. Selden said,64 that not only the laws of England, but those of all
other civil states, excluded bastards from inheritance, unless there was a subsequent legitimation.
Bastards are, undoubtedly, incapable of taking in this state, under our law of descents, which speaks
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of lawful issue, and we follow the rule of the English law; but in several of these United States, the
rigor of the English law has been relaxed, and bastards can inherit to their mother equally as if they
were her lawful children.65  The same rule has been recently declared in Connecticut, in the case of
Heath v. White,66 and it had long before been adjudged, that natural children by the same mother
were heirs to each other.67  These decisions rest on a very reasonable principle, that the relation of
mother and child, which exists in this unhappy case, in all its native and binding force, ought to
produce the ordinary legal consequences of that consanguinity. This was agreeable to the ordinance
of Justinian, who, to a certain extent, and with exceptions, allowed a bastard to inherit to his
mother;68 and. in several cases in the English law, the obligations of consanguinity between the
mother and her illegitimate offspring, have been recognized. The rule, that a bastard is nullius filius,
applies only to the case of inheritances.69  It has been held to be unlawful for him to marry within
the levitical degrees,70 and a bastard has been considered to be within the marriage act of 26 Geo.
II which required the consent of the father, guardian, or mother, to the validity of the marriage of
a minor.71  He also takes and follows the settlement of his mother.72 With the exception of the right
of inheritance and succession, bastards, by the English law, as well as by the laws of France, Slain,
and Italy, are put upon an equal footing with their fellow subjects;73 and in this country we have
made very considerable advances towards giving them also the capacity to inherit, by admitting
them to possess inheritable blood. We have, in this respect, followed the spirit of the laws of some
of the ancient nations, who denied to bastards an equal share of their father's estate, (for that would
be giving too much countenance to the indulgence of criminal desire,) but admitted them to a certain
portion, and would not suffer them to be cast naked and destitute upon the world.74

The mother, or reputed father, is chargeable by law with the maintenance of the bastard child, in
such way as any two justices of the peace of the county shall think meet; and the goods, chattels, and
real estate of the parents, are seizable for the support of such children, if the parents have absconded.
The reputed father is liable to arrest and imprisonment, until he gives security to indemnify the town
chargeable with the maintenance of the child.75  These provisions are intended for the public
indemnity, and were borrowed from the several English statutes on the subject; and similar
regulations to coerce the putative father to maintain the child, and indemnify the town or parish,
have been adopted in the several states.

The father of a bastard child is liable upon his implied contract, for its necessary maintenance,
without any compulsory order being made upon him, provided he has adopted the child as his own,
and acquiesced in any particular disposition of it.76 The adoption must be voluntary, and with the
consent of the mother, for the putative father has no legal right to the custody of a bastard child, in
opposition to the claim of the mother; and, except the cases of the intervention of the town officers,
under the statute provisions, or under the implied contract founded on the adoption of the child, the
mother has no power to compel the putative father to support the child. She has a right to the custody
and control of it as against the putative father, and is bound to maintain it as its natural guardian;77

though, perhaps, the putative father might assert a right to the custody of the child as against a
stranger.78

There are cases in which the courts of equity have regarded bastards as having strong claims to
equitable protection, and have decreed a specific performance of voluntary settlements made by the
father its favor of the mother of her natural child.79  On the other hand, there are cases in which the
courts of equity have withheld from the illegitimate child every favorable intendment which the
lawful heir would have been entitled to as of course. Thus, in Fursaker v. Robinson,80 a natural



Chancellor James Kent: Vol. 2, Commentaries on American Law (1827) Page 92

©  Copyright 2006 Lonang Institute www.lonang.com

daughter brought her bill against the heir at law to supply a defective conveyance from her father
to her, but the Chancellor refused to assist her, on the ground that she was a mere stranger, being
nullius filia, and not taken notice of by the law as a daughter, and that the father was not under any
legal obligation to provide for her as a child, though he might be obliged by the law of nature, and
so the conveyance was voluntary, and without any consideration. This hard decision was made by
Lord Cowper in 1717; but the language of Lord Ch. King, in a subsequent case, to which I have just
alluded,81 is certainly much more conformable to justice and humanity. “If a man,” says he, “does
mislead an innocent woman, it is both reason and justice that he should make her reparation. The
case is stronger in respect to the innocent child, whom the father has occasioned to be brought into
the world in this shameful manner, and for whom, in justice, he ought to provide.”
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